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Abstract 

This paper examines the key provisions of Indian contract law with special reference to 

commercial contracts. We evaluate how the Indian Contract Act and the Specific Relief Act 

fare on the efficiency criterion in the economic analysis of the law.  Further, we discuss whether 

the Indian courts use economic reasoning while filling up gaps in commercial contracts and 

choosing a breach remedy. We argue that the law governing commercial contracts has several 

inbuilt features that are desirable from an efficiency point of view. However, several factors 

constrain the efficient adjudication of commercial contracts. 

1. Introduction  

Contractual disputes generally refer to legal disputes between parties with a formal agreement. 

Commercial disputes are a class of contractual disputes. Under the Indian law, a ‘commercial 

dispute’ is a dispute arising out of ordinary transactions of merchants, traders, bankers, 

financiers, etc. The commercial contractual disputes can be broadly categorized under three 

heads: i) trade/mercantile disputes; ii) infrastructure and construction disputes; (iii) business 

and financial disputes.   The colonial era law, the Indian Contract Act (ICA), 1872, provides 

the general framework for governing contracts including the commercial disputes,  

While ICA applies to all contracts, disputes over sales contracts and trade/mercantile related 

disputes are governed by the Sale of Goods Act, 1930 that defines and regulates contracts for 

the sale of goods. It provides the framework for the formation of legally enforceable contracts 

including warranties, and remedies for contractual breach. 

The ICA,1872 also provides the governance framework for infrastructure and construction 

contracts. For infrastructure such as roads, ports and airports, the Government of India has 

prepared ‘model concession agreements’ (MCAs) that server as standard form contracts for 

engaging the private sector for building and maintenance of infrastructure assets. The MCAs 

are based on the underlying principles directly drawn from the ICA, 1872. 

The ICA provides the legal underpinning for adjudicating the financial contracts also. 

However, given the complexity and importance of financial contracts, disputes related to these 

have come to be treated as a separate category of commercial disputes. Within this category, 

disputes over debt contracts and company affairs are governed by a separate set of laws. 
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The debt contracts between lenders and corporates are adjudicated by the national company 

law tribunal (NCLT) set up under the Insolvency and Bankruptcy Code, 2016 (IBC). The 

NCLT also handles matters relating to corporate governance. Disputes of joint venture 

agreements and shareholders agreements, for instance, are governed under the Indian 

Companies Act, 2013. Shareholders can go to NCLT if they face any renege of agreements or 

violation of fiduciary duty by the mismanagement. Judicial delays are a common feature of 

commercial disputes.1 Delays in adjudication of commercial disputes is, in fact, one of the main 

reasons behind the poor ranking of India on the Ease of Doing Business indices used for 

international comparisons.  

Given the importance of commercial contracts and the costs associated with delay in dispute 

resolution, the Government of India has sought to address the problem by making a separate 

adjudication arrangement for the commercial disputes by enacting the Commercial Courts Act, 

2015, referred to below as CCA 2015. 

The Commercial Courts have been set up at the district, the state/province and at the national 

level.  District courts deal with commercial disputes up to value of 1 crore INR. The higher 

value claims go to state and the national level commercial courts. The CCA provides for ‘Pre-

Institution’ of Mediation under Section 12A. These measures, by reducing delay and 

uncertainly associated with contract enforcement have helped improve India’s ranking on the 

ease of doing business index. 

The questions that we address in this paper are as follows: How does the Indian commercial 

contract law fare on the efficiency criterion commonly used in the economic analysis of the 

law? Do the Indian courts use economic reasoning while filling the gaps in commercial 

contracts and choosing the remedy in the event of breach of an enforceable contract? We 

address these questions by examining the provisions of the ICA (and the Specific Relief Act) 

along with the important judgments of High Courts (HCs) and the Supreme Court of India 

(SCI) on contractual disputes including the commercial contracts.  Moreover, we discuss the 

various ambiguities in the Indian contract law and the inefficiencies associated with them. 

The paper is organized as follows. In Section 2, we put together the salient features of the 

Indian contract law (ICL).  To this end, we draw upon provisions of the ICA and the case law 

based on landmark judgments of the SCI. In Section 3, we discuss efficiency properties of 

various aspects of the Indian contract law; namely the remedy for breach, damages and the 

performance excuses. Section 4, we discuss how several factors still work as a drag on the 

efficient adjudication of the commercial contracts in India. 

2. The Indian Legal framework for Contracts: Key features 

2.1 Specific Performance 

Specific Performance (SP), where the court orders the promisor to perform as per the terms of 

the contract, does not find explicit mention in ICA but is covered under the Specific Relief Act 

(SRA), 1963 that provides remedies for individuals whose civil or contractual rights have been 

infringed. The 2018 amendment to the Specific Relief Act (SRA), makes specific performance 

the “norm”/ “default remedy” and subordinates damages to specific performance as a contract 

 
1 Shortage of judicial staff and lack of expertise among judges have been the main reasons behind the judicial 

delays in resolution of contractual disputes.  
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remedy where it applies.2 Some legal scholars have described this amendment in favour of 

specific performance as a shift in the legal paradigm.3  

SP is an equitable remedy that is used by courts where money damages do not adequately 

provide for compensation, as may occur in the case of unique goods for which there is no close 

substitute such as land or personal property or antique item(s) or work(s) of art, as also long-

term input contracts. In the case of unique goods, the value is highly subjective and the 

computation of damages can be highly inaccurate. Through the remedy of specific 

performance, courts entitle the promisee to the good itself. Therefore, they need not concern 

themselves with the task of estimating the promisee’s subjective valuation.  

It is noteworthy that Section 23 of SRA states that the provision of liquidated damages in a 

contract, as such, is not to be a bar to specific performance. The push for SP has come from the 

judiciary also. In the landmark case, Kamal Kant Jain (S) v. Surinder Singh (D) Thr. Lrs. (S) 

(2017: 10 SCR 1128), the Supreme Court ruled that specific performance could still be granted 

even though the contract contains clauses stipulating damages as long as damages are not stated 

in lieu of specific performance. 

The SRA also recognizes limitation of SP as a remedy. The Act discusses, for instance, 

situations where specific performance is not to be used. According to section 14 of the Act: 

“The following contracts cannot be specifically enforced, namely:— (a) where a party to the 

contract has obtained substituted performance of contract in accordance with the provisions of 

section 20; (b) a contract, the performance of which involves the performance of a continuous 

duty which the court cannot supervise; (c) a contract which is so dependent on the personal 

qualifications of the parties that the court cannot enforce specific performance of its material 

terms; and (d) a contract which is in its nature determinable.”   

Further, the Act also delves into who may or may not obtain specific performance. Relying 

upon sections 15 through 19 of the Act, the SCI in Katta Sujatha Reddy v. Siddamsetty Infra 

Projects (P) Ltd. (2024 INSC861) held that “the relief of specific performance of a contract can 

only be granted when the party claiming such relief shows its readiness and willingness to 

perform its obligations under the contract.”  

2.2 The Damages 

Until 2018 amendment to the SPA, compensatory damages was a default, generic remedy, for 

commercial disputes over sales contracts and trade/mercantile agreements.4 While applying the 

damages, the liquidated damages have typically been the first check need to cross-check for a 

court to provide remedy against breach. As a matter of practice, liquidated damages (LD) are 

commonly incorporated in sales, trade and other commercial contracts. A liquidated damage 

clause in a contract is a type of self-imposed remedy – Parties to a contract, instead of relying 

on court-imposed remedies, provide their own remedy at the time the contract is made 

 
2 The 2018 amendment to SRA replaces “specific performance of any contract may, in the discretion of the court, 
be enforced” in Section 10 of the 1963 Act, by “specific performance of a contract shall be enforced subject to 

the provisions contained in sub-section (2) of section 11, section 14 and section 16”.  
3 See Badrinath, 2019; Rab, 2021; Saha, 2024).   Rab (2021) states : “It (India) took the bold step of breaking its 

historical chains of the common law, and like civil law jurisdictions, made specific performance the norm, rather 

than the exception .” 
4 Specific Performance, an alternative to monetary damages where the court orders the breaching party to perform 

the contract as written, was used mainly in the context of the SRA.  
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However, liquidated damages are enforceable subject to the requirement of reasonableness and 

courts will not enforce damages that seem excessive. As is discussed below, the frequent 

tempering by courts of the liquidated damages adds uncertainty to the litigation outcome and 

is a leading factor behind the inconsistency observed in court orders including that of the HCs 

and the SCI.  

Many a times, however, the contract does not provide for LD. In such a case, the court must 

decide on the quantum of compensation to the victim of breach. Even though ICA does not 

explicitly mention expectation loss/damages, it has emerged as a leading form of damage 

remedy as a by-product of case law in India.  

Depending on the context, Indian courts also use reliance and restitution as a reference point 

for assessing damages when expectation damages cannot be reasonably estimated. Reliance 

damages is defined as the amount of money that restores the victim of breach to her pre-contract 

status. The principle behind reliance damages is to compensate the victim of breach for any 

initial non-salvageable “reliance” investments.5 

Yet another kind of court-imposed breach remedy is restitution damages. Restitution damages 

are designed so as to annul “unfair” breach. That is, the damage measure amounts to any unjust 

enrichment of the breaching party at the expense of the victim of breach on account of signing 

the contract (e.g. taking advance money from the victim of breach and then not fulfilling the 

contract obligations).  

For the most part, however, under the ICA, the expectation damages is the commonly provided 

remedy if the contract does not provide for liquidated damages. The apex court, in several 

judgments, has clarified that the primary measure of compensation in the event of contract 

breach is expectation loss to the plaintiff. For instance, in Murlidhar Chiranjilal v 

Harishchandra Dwarkadas (1961: 1 SCR 653), the SCI ruled that: 

“… he who has proved a breach of a bargain to supply what he has contracted to get, is to be 

placed so far as money can do it in as good a situation as if the contract has been performed.”6 

That is, taking the mainstream view, for Indian courts expectation damages refers to the sum 

of money that leaves the victim of breach as well off as she would be had the contract been 

performed.    

However, the use of expectation damages as a remedy is qualified by two main principles. 

First, the compensation is restricted to the foreseeable loss only. The second principle which 

imposes on a plaintiff “the duty of taking all reasonable steps to mitigate the loss consequent 

on the breach, and debars him from claiming any part of the damage which is due to his neglect 

to take such steps.”7  

There can be additional qualifications on the expectation damages depending on the context. 

In the context of Murlidhar Chiranjilal v Harishchandra Dwarkadas (1961: 1 SCR 653) 

relating to contract breach in the sale of goods, the Bench ruled that: “Where goods are 

 
5 That is, investments made to enhance the value of performance for the party making the investments relying 

upon the assumption that the contract would be performed 
6 Indian courts typically have not been awarding compensation for non-pecuniary losses caused by the non-

performance. 
7 See Murlidhar Chiranjilal v. Harishchandra Dwarkadas 1961:1 SCR 653.  
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available in the market, it is the difference between the market price on the date of the breach 

and the contract price which is the measure of damages.”  

2.3 Performance Excuses 

At times, after signing of the contract, unexpected circumstances can make it impossible for 

the promisor to fulfil the promise. On other occasions, the ex-post circumstances may frustrate 

the very purpose of the contract. Here, we discuss legal provisions applicable to such situations.  

In the legal literature, an ex-post event that is beyond the control of the parties involved and 

renders contractual performance impossible is termed as force majeure (FM) event. The term 

force majeure, as such, is not defined in the ICA, 1872. However, the relevant case law is clear. 

In several landmark judgements, the apex court has ruled that if a contract has FM clause, it 

will be governed under section 32 of the ICA that deals with unexpected events in the post 

contracting phase.8  

In this legal backdrop, most commercial contracts have FM clause to catalogue events that can 

render contractual performance impossible for reasons beyond the control of parties.  The 

clause provides a list of events like strike, war, riot, etc., along with events called ‘acts of god,' 

for example flood, cyclone, earthquake, hurricane, epidemic, among others. Several ‘acts of 

government,' are also included in the FM clause; such as prohibitory lockdowns, travel bans, 

etc.   If an event listed in the FM clause materializes, parties can either terminate the agreement 

or put it on hold (depending on the context).    

Just like the FM, the colonial era ICA, does not contain the term ‘frustration of contract’, which 

is a relatively new development in contract law. Frustration of a contract is said to have 

occurred if an unforeseen event happens after the contract has been signed. The SCI has held 

that the doctrine of frustration of contract can be dealt with under Section 56 of the ICA. This 

section of the ICA makes an agreement void if as a consequence of an ex-post event the promise 

is rendered impossible or an illegal act.  

Section 56 of the ICA deals with agreements that have become impossible after the contract 

was made or those acts that do not serve the intended purpose on account of an event ex-post 

to the signing of the contract.9 The Indian courts offer relief under Section 56 of the ICA, if an 

ex-post event destroys the entire purpose or basis of contract. To allow a claim of frustration, 

the courts test whether an ex-post event has upset the very foundation of the bargain that was 

agreed or contemplated at the time of contract formation.10  

Clarifying the distinction between frustration force majeure (covered by judicial interpretations 

of Section 32) and (Section 56), the SCI has held that “Section 32 of the Contract Act (ICA) 

applies in case the agreement itself provides for contingencies upon happening of which 

contract cannot be carried out …”   In contrast, frustration of purpose under Section 56 is 

applicable “in case an act becomes impossible at a future date, and that exigency is not provided 

in the agreement … the contract becomes void as provided in Section 56”. 

3. Efficiency Features of the Indian Contract Law 

 
8 For details see Singh and Leo (2021).  
9 However, relief under this section is not available if the frustration is self-induced.  
10 Satyabrata Ghose v Mugneeram Bangur (1954: 1 SCR 310) 
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In this section, we discuss the efficiency implications of the remedies used by Indian courts for 

contractual breaches. From an economist’s perspective, an efficient remedy only incentivizes 

breach when the performance cost exceeds the value of (or benefit from) performance.11  

3.1 Efficiency of Breach and Investment Decisions under Money Damages 

To examine the nature of reliefs provided by Indian courts and their efficiency properties, we 

consider a hypothetical sales contract.  

Example: A seller S enters into a contract with a buyer B at date t = 0, to supply one unit of a 

good at a future date, say t = 1. The contracted price of the good is P=130.  At date t = 0, there 

is uncertainty about the production cost. It can take any of the following values with equal 

probability: 50, 90, 175, 220, 235. The cost-related uncertainty is resolved at date t = 1 when 

S learn about the actual production cost and decides whether to deliver the good.  

After signing the contract, B makes a ‘reliance’ investment to use the product as best as possible 

on date 1.  The reliance investment increases the valuation of the good for B. If delivery does 

not happen, this reliance investment will go to waste. B has to decide on how much to invest 

in reliance before the delivery t=1. The following table shows the relation between the possible 

r and V (r) levels.  

Reliance 

Investment 

0 10 20 46 65 

Expected 

Value of 

delivery to 

B 

100 160 200 230 245 

It can be verified that in this example the expected social surplus will be maximized if B 

chooses 20 as reliance investment, and S performs as long as production cost turns out to be 

less than 200. These decisions together lead to the Kaldor-Hicks efficient outcome. Any other 

investment level or performance decision will result in a smaller social surplus.  

It can be checked that if the parties choose D=200-P=200-130=70 as liquidated damages, S 

will perform as long as production costs are less than 200. Given this, B will invest 20 in 

reliance, leading to efficient outcome. The economic analysis of contract law shows that 

rational and fully informed contracting parties will choose efficient liquidated damages. That 

is, parties are expected to choose 70 as LD. For details, see Miceli (1997). 

As discussed in the previous section, Indian courts are expected to apply the LD. In the context 

of the above example, with 70 as damages provided by courts in the event of breach, the 

outcome will be efficient in terms of investment and production decisions, making the ICL 

efficient at least in the spirit of the law.  

However, occasionally, the courts tend to temper liquidated damages. This, as discussed in the 

next section, adds to the uncertainty about the litigation outcome, thereby undermining the 

 
11 This is equivalent to aligning the breaching party’s decision on performance (guided by private interests) with 

those of society.  
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efficiency of LD. Moreover, at times, commercial contract does not contain liquidated 

damages. When a contract does not have prespecified LD and there is a breach by S, the court 

must decide on the quantum of compensation for B, the victim of breach.  

In the absence of damages, S would like to refuse delivery if at date t=1 the production cost  

turns out to be greater than P=130. However, the SCI has ruled that an increased performance 

cost is not a valid ground for breach.12 Therefore, by not delivering, S becomes liable to pay 

damages.  

Even though Indian courts are required to use expectation damages as a default rule for 

compensating victims of breach, the ICA restricts the damages to the foreseeable losses. The 

‘qualified’ expectation damages (QED) are estimated in the spirit of Section 73 of the ICA, 

which reads as: 

“When a contract has been broken, the party who suffers by such breach is entitled to receive, 

from the party who has broken the contract, compensation for any loss or damage caused to 

him thereby, which naturally arose in the usual course of things from such breach, or which 

the parties knew, when they made the contract, to be likely to result from the breach of it.”13 

If courts take 20 as the reasonable and foreseeable level of investment in the usual course of 

thing, the valuation of the good for B will be taken to be 200. So, the QED, in line with the 

Hadley rule, will be capped at D* = 200 – P=70.  This, as explained above, incentivises B to 

invest 20 in reliance and S to breach only if production cost becomes greater than 200, leading 

to a socially optimum outcome.  

However, efficient reliance is not a well-established reference point for Indian courts to 

estimate QED. In terms of the above example, a court will likely treat reliance investment of 

65 as excessive; they may choose any ‘moderate’ level of reliance, including reliance 

investment of 46, as reference point for awarding compensation, which also is an excessively 

high level of investment. Expectation damages computed with reference to high investments, 

in turn, results in excessive performance.14 

3.2 Specific Performance  

To examine the efficiency properties of specific performance under ICL, let us consider another 

hypothetical contract where the curator of a famous museum contracts with the owner of a rare 

painting to display this work of art in the museum for a period of two years. Before the painting 

is to be returned to the owner, the museum is expected to carry out some agreed-upon 

restorative work on the painting at an expected cost of 25,000 to undo any damage that might 

have occurred during its display over the two-year period. The promisor-curator, however, fails 

to do this and this results in a reduction in the market value of the painting by 18,000. So, unless 

 
12 This means that if the production cost turns out to be 175, S cannot refuse supply because he will end up 

incurring losses. See Energy Watchdog v CERC (2017: 14 SCC 80). Also see Alopi Parshad v Union of India 

(1960: 2 SCR 793) and The Naihati Jute Mills v Hyaliram Jagannath (1968: 1 SCR 821) 
13 Therefore, at least in principle, QED comes very close to the Hadley v. Baxendale rule that allows expectation 

damages regarding a reasonable and foreseeable level of reliance on the part of B.  
14 For an examination of general implications of full compensation, see Singh (2004b) 
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remedies for breach factor in subjective valuation, breach will happen too often under market 

value reference-based compensation.  

For such situations, Section 2.2 of the SRA requires the courts to use the specific performance 

remedy as opposed to money damages. This is efficient since the case involves a unique good 

and estimation of loss involves a “subjective” value (typical of unique goods) which is likely 

to be underestimated by courts (or overstated by the promisee). This, in turn, might distort 

incentives.15 

3.3 Force-Majeure and Frustration of Contract 

 

The ICL meets the efficiency criterion vis-à-vis FM events also. When performance becomes 

impossible due to an FM event, it is as if the cost of performance becomes infinitely large. S’s 

performance will only lead to a negative social surplus in such a situation. So, efficiency 

requires that S be excused from the obligation to deliver during an FM event. Excusing S from 

the obligation to deliver is tantamount to assigning the risk of (non)delivery to B.   

 

It is plausible to assume that the contracting parties know who can better handle the risk 

between themselves. In particular, they will list events in the FM clause (excusing S from the 

delivery obligation) where B is the better bearer of the risk. If the parties want delivery under 

certain events, these events will not be listed under the FM clause. Therefore, efficiency 

requires courts to stick to the letter of the contract. If the contract has a ‘gap’ in that it is silent 

about a possible FM event, courts should stick to the letter of the contract or use clearly defined 

and articulated default rules to allocate risks.16 Further, while interpreting ambiguous and catch 

all terms in the FM clause, Indian courts tend to interpret contract terms in the spirit of the 

principle of ‘ejusdem generis' .17 From various judgments of the SCI, it follows that the courts 

are required to adopt a narrow and literal interpretation to fill the gaps in commercial contracts. 

This makes the ICL efficient, at least in principle.  

 

Frustration of a contract is said to have occurred if an unforeseen event, ex-post to the signing 

of the agreement, defeats the very purpose of the contract for at least one of the parties. For 

instance, COVID-19 frustrated the purpose of many contracts, as they did not serve their 

intended purpose in the aftermath of the pandemic. The lockdown-induced bans on large 

gatherings meant that the very purpose of catering contracts – to be able to host friends and 

relatives for weddings and other occasions - was defeated for the buyers of the contracting 

services. When the contract is frustrated in this sense, the value of the contract to the buyer 

becomes zero or very small, and the contract ceases to generate social surplus. Again, the ICA 

is efficient in terms of reducing the frustration of commercial contracts, as courts do not enforce 

the terms of the original contract in the event of contract frustration. 

4. Un(economic) Reasoning in Adjudication 

 
15 The case draws a parallel with Peevyhouse ((Peevyhouse v. Garland Coal & Mining Co., 382 P.2d 109 (Okla. 

1962)) – Had the cost of performance been grossly disproportionate to the benefit gained, court remedy could 

have been money damages limited to the reduction in the value of the painting. However, there is no case of 

economic waste here as cost performance may not be perceived as grossly disproportionate to the benefit. 
16 Posner (2004) has described this approach as the ‘four corner rule’.  
17 The principle says that ‘where general words follow an enumeration of particular things, those general words 

are construed of the nature or class as those specifically mentioned’.  

https://en.wikipedia.org/wiki/P.2d
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In this section, we discuss how the adjudication of commercial disputes is marred by several 

inefficiencies even though the ICL, on paper, meets most requirements of the efficiency 

criterion. Consider, for instance, the case of liquidated damages. As matter of practice, these 

damages are tempered frequently by courts whenever a court perceives the contractually 

specified amount to be ‘unreasonable’.18 Frequent tempering with the liquidated damages 

creates uncertainty about the judicial outcome and encourage strategic litigation, exacerbating 

the problem of judicial delays. 

An examination of court order on Covid-19 related disputes by Singh (2021) highlights 

additional inconsistencies and ambiguities in judicial approach towards contractual disputes. 

However, it must be stressed that when both sides to a dispute are business entities, the courts 

tend to interpret the contract narrowly in the spirit of the ‘four corners rule’ described above. 

For instance, in  Export Credit Guarantee Corporation of India Ltd. v M/S. Garg Sons 

International (2014: 1 SCC 686) the SCI has held that: “It is a settled legal proposition that 

while construing the terms of a contract of insurance, the words used therein must be given 

paramount importance, and it is not open for the Court to add, delete or substitute any words.”19  

This approach is desirable. Since a narrow interpretation of contracts and the use of a clearly 

defined default rule provide clarity to the law, it also reduces the possibility of courts assigning 

a risk to a party least suited to bear it. Moreover, it discourages opportunistic behaviour, on the 

one hand, and encourages litigation on the other. The latter is known to be favourable to the 

rich.  

However, in contractual disputes involving employees and those related to debt contracts, the 

Indian courts show a tendency to override even the explicit contract terms.  

One of the cases in point is the stance of the Aurangabad bench of the Bombay High Court in 

Rashtriya Shramik Aghadi v. State of Maharashtra (2020: SCC Online Bom 634). The dispute 

was over the defendant employer, Temple Trust, not paying wages during the lockdown. The 

petitioner, the contract labourers’ union, argued that its members were willing and able to work 

for the defendant; but due to the lockdown, they could not. The defendant employer appealed 

to the contractual clause of ‘no-work-no-wage'. The HC observed that the employer cannot 

apply the 'no work, no wage' principle.  It held that “[...] this Court cannot turn a Nelson's eye 

to an extraordinary situation on account of the Corona virus/Covid-19 pandemic. Able bodied 

persons, who are willing and desirous to offer their services … are unable to work since the 

temples and places of worships in the entire nation have been closed... Even the principal 

employer is unable to allot the work to such employees in such situation [...]”  

That is, the court has accepted the fact that the defendant, Temple Trust, was unable to employ 

workers due to an act of the government. Still, the court ruled that “the principle of ‘no work 

no wages’ cannot be made applicable in such extraordinary circumstances.” The court ordered 

the defendant to pay full wages for the period of the lockdown. 

 
18 See, for instance, Fateh Chand v. Balkishan Das (1964: 1 SCR 515); M/S Kailash Nath Associates v. Delhi 

Development Authority (2015: 1 SCR 627) 
19 Also see, e.g., Energy Watchdog v CERC (2017: 14 SCC 80) , Halliburton Offshore Services Inc. v Vedanta 

Ltd. (2020: SCC Online Del 542), Ramanand v Girish Soni (2020: SCC Online Del 635), Sushilaben Indravadan 

Gandhi v The New India Assurance Company (2020: SCC Online SC 367), among other orders. 
20 For details, see and Singh (2004a and 2004b). 
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Also, courts exhibit proclivity towards interfering in infrastructure construction contracts 

involving government agencies and private companies. Hanuman Laxman Aroskar vs. Union 

of India (Mopa Airport Case) (2019: SCC Online 441) is one of the many cases in point. The 

contract in question was between the state government of Goa and a private construction 

company. The Goa HC and later the SCI put the construction on hold in response to allegations 

against contracting parties of non-compliance with the environmental regulations and 

concealment of facts. Rather than asking the environment regulator to look into the matter, the 

court ordered investigations that found no deviations from the regulation or concealment of 

facts. As a consequence of legal interference, however, the project was delayed by 2 years. The 

estimated cost of the delay is $ 1 million. As many as 1,000 jobs and 6900 people were affected 

adversely.21  

Court interference with contracts is justified if the contract violates the law or infringes upon 

rights of the third parties. Otherwise, it is better to leave the matters to the regulators.  

 

From the above, the courts do not seem to realise that clear and consistent judgments are a 

public good in that they discourage socially wasteful litigation and encourage pre-trial 

negotiations. In the process, they reduce the social costs of litigation and induce parties to take 

efficient decisions. In contrast, delayed or ambiguous rulings encourage litigation, thereby 

aggravating the economic cost of legal disputes

However, it seems the courts are finally responding to the call for the need for economic 

reasoning in adjudication. The SCI in a recent landmark order has made a strong pitch asking 

the courts to keep the efficiency implications in mind. In Shivashakti Sugars Ltd Versus Shree 

Renuka Ors, (2017) 7 SCC 729, the Apex court judges AK Sikri and Sapre have argued that 

“Time has come to consider the inter-discipline between law and economics as a profound 

movement on sustainable basis.” The court has recognised that “There is a growing role of 

economics in contract, labour, tax, corporate and other laws.... In such an environment it 

becomes the bounden duty of the Court to have the economic analysis and economic impact of 

its decisions.”  

To underscore the importance of economic analysis, the court has argued “.... in a situation 

where two views are possible or wherever there is a discretion given ... the Court needs to lean 

in favour of a particular view which subserves the economic interest of the nation. Conversely, 

the Court needs to avoid that particular outcome which has a potential to create an adverse 

effect on employment, growth of infrastructure or economy or the revenue of the State.” 

Hopefully, the other courts will take notice.  

 

 

 

 

 

 
21 For further details and more such instances see CUTS (2018). 
22 On efficiency implications of legal errors in Indian context, see Singh (2004a) 
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